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As construction projects become an increasing
focus of attention in a growing number of
opportunities within the sector for training and
productivity, the National Skills Academy for
Construction continues to drive partnerships
between the sector and clients, creating a
common dialogue to enable aspirations for
improved social value and economic
development to be realised.

Sarah Beale Kevin Bennett

The National Skills Academy for Construction, facilitated by CITB, supports public
sector bodies and organisations with responsibility for procuring construction work, to
embed employment and skills interventions into planning and procurement contracts.
Known as the Client-Based Approach, this end-to-end guidance is designed to be
used for construction procurement and planning to aid the creation of employment
and skills interventions, including Apprenticeships, work placements, job creation and
upskilling opportunities that are relevant and proportionate to the construction activity
being procured.

The Client-Based Approach ensures that all tiers of the construction and built
environment supply chain can grow their business by supporting employment, skills
and Apprenticeships. The approach includes employer-led benchmarks for
employment, skills and Apprenticeship delivery against procurement lot sizes of

£1 million upwards, making engagement in this agenda directly accessible to
small and medium enterprises (SMESs), as well as larger contractors and their supply
chains. In Scotland, with the implementation of the Procurement Reform Act 2014,
never has the subject of community benefits been so pertinent to public sector
procurement. This has resulted in high levels of interest from clients, contractors and
other industry stakeholders. Further to this, the need for recognised and established
industry benchmarks is precisely what the Client Based Approach sets out to achieve,
and in doing so the Client Based Approach has become an industry-wide recognised
good practice model. Covering all areas of construction, such as housing and
infrastructure, our construction industry backed guidance, which is tried, tested and
endorsed by local authorities in England, Scotland and Wales, offers a genuine
opportunity to work in partnership with employers in the industry and training and
education providers. The guidance enables partners to set relevant and
proportionate targets to increase the volume and quality of employment and skills
interventions through construction contracts — meeting your communities’ specific
needs in a fair, measureable and sustainable way.
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1.0 Introduction

Governments, at national and local levels have a crucial role to play as we identify
opportunities to maximise employment, Apprenticeships, and invest in skills to realise
personal and economic aspirations. Using the huge power of public procurement is one
way to address the industry's skills needs now and for the future, supporting young
people, adults and the businesses of this country.

The Government is committed to driving Apprenticeship opportunities and placing
employers in a focal role in developing the standards for workplace training. A
partnership between employers and clients enables construction contracts to support
investment in skills when letting new contracts and when working with existing
contractors where contracts have been awarded on a voluntary basis.

The Scottish Government's commitment is clear from the publication of the 'Review of
Public Sector Procurement in Construction’ report of October 2013. The terms of
reference for the report authors were “to review the entire public sector and affordable
housing sector construction procurement arrangements in Scotland and make
recommendations to support improvements in efficiency, delivery and sustainability of
construction procurement projects across the Scottish public sector...”  The report
made 67 recommendations, of which 66 are to be implemented by the Scottish
Government and the Scottish Futures Trust.

Making procurement more sustainable is a key recommendation and sustainable
procurement is defined by the Scottish Government as “a process whereby
organisations meet their needs for goods and services and utilities in a way that
achieves value for money on a whole life basis and generates benefits, not only for the
organisation but also to society, the economy and the environment.” Community
Benefits are one of a range of social benefits in the Scottish public sector and the
provision of apprenticeships and jobs are a key community benefit.

Implementation of the 66 recommendations will be consistent with and considered
alongside the Procurement Reform (Scotland) Act 2014 (“the Procurement Reform
Act”), for example as explained below, sustainable procurement is an important
provision within the Procurement Reform Act. The Procurement Reform Act introduces
rules that apply to public contracts above the relevant thresholds (£50,000 for a Public
Supply or Public Services contract or £2,000,000 for a Public Works contract (subject to
some exclusions), with a further threshold of £4,000,000 for 'major contracts’). The
Procurement Reform Act is implemented via Regulations (the Procurement (Scotland)
Regulations 2016). The Procurement Reform Act is in addition to The Public Contracts
(Scotland) Regulations 2015 ("PC(S)R 2015"), which implements EU Directive
2014/24/EU on Public Procurement and which regulates procurements over the
relevant EU Thresholds (see below). In addition, the Scottish Government has
published statutory guidance to accompany the Procurement Reform Act. Within that
guidance there is a chapter on community benefit requirements in procurement. The
Scottish Futures Trust has published a ‘Community Benefits Toolkit for Construction’
(though this is not mandatory for clients). The toolkit suggests that when public bodies
are developing project objectives, using the CITB Client-Based Approach should be one
of a number of considerations

It has long been recognised that contracting authorities have an opportunity as "clients"
to leverage a significant amount of training and employment opportunities through their
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capital works programmes and their powers under planning policy and development
control. As a result of the changes outlined above, public bodies will now, in certain
cases, also have an obligation to consider what "community benefit requirements"
(which include training and employment) would be appropriate to include in a contract,
whether as part of the sustainable procurement duty or major contracts.

Furthermore, the Procurement Reform Act introduces a requirement on clients with a
projected spend of £56m+ in procurements covered by that Act (so-called "Regulated
Procurements") in any one financial year to prepare a Procurement Strategy setting out
how that client will deliver value for money, comply with the sustainable procurement
duty and, among other obligations, use community benefits in its procurements. The
client then needs to report on its performance at the end of the financial year to the
Scottish Government.

In Scotland, clients including all levels of Government, local authorities, housing
associations and regeneration companies have sought community benefits, both in
terms of training and employment and other community gain (e.g. sustainable build
requirements or work with SMEs and the third sector, including social enterprises, social
firms and supported businesses) and are keen to continue pursuing this goal. What was
missing historically were specific employment and skills clauses which could be inserted
into project documents based on data derived from actual construction projects. This
guidance was first introduced in 2012 and has now been updated for 2016.

This guidance provides a simple framework for clients, their contractors and their supply
chains to respond effectively to this opportunity. A glossary of commonly used terms is
set out in Appendix G.

Useful links

Guidance under the Procurement Reform Act

http://www.gov.scot/Resource/0049/00496919.pdf

The Procurement Reform Act

http://www.legislation.gov.uk/asp/2014/12/contents

http://www.leqgislation.gov.uk/sdsi/2016/9780111030868

PC(S)R 2015

http://www.leqgislation.gov.uk/ssi/2015/446/pdfs/ssi 20150446 en.pdf

Scottish Futures Trust

http://www.scottishfuturestrust.org.uk/files/publications/Community Benefits Toolkit -
For Construction.pdf

Buying for Good

www.socialfirms.org.uk/FileLibrary/Resources/Procurement/
080519%20 Final%20PDF%20Guide.pdf


http://www.gov.scot/Resource/0049/00496919.pdf
http://www.legislation.gov.uk/asp/2014/12/contents
http://www.legislation.gov.uk/sdsi/2016/9780111030868
http://www.legislation.gov.uk/ssi/2015/446/pdfs/ssi_20150446_en.pdf
http://www.scottishfuturestrust.org.uk/files/publications/Community_Benefits_Toolkit_-_For_Construction.pdf
http://www.scottishfuturestrust.org.uk/files/publications/Community_Benefits_Toolkit_-_For_Construction.pdf

2.0 Background

This guide has been commissioned by CITB to provide the working documentation for
public sector clients, including local authorities and registered social landlords and
providers, who are procuring construction projects to embed employment and skills,
right through from policy and strategies to procurement and to operational
implementation of specific projects. CITB has appointed Trowers & Hamlins LLP and
BTO Solicitors LLP as consultants in the production of this guide (of whom further
details are set out in Appendix H).

This Guidance has been based on the legislation current as at [ ] 2016, including: EU
Directive 2014/24/EU on public procurement; The Public Contracts (Scotland)
Regulations 2015 (SI 2015 No 446); The Procurement Reform (Scotland) Act 2014;
and The Procurement Reform (Scotland) Regulations 2016 (Sl 2016 No 145).

3.0 CITB

It is recommended that in the first instance a client should contact CITB regarding its
intended approach to employment and skills. Please email NSAfC@citb.co.uk

CITB are the Industry Training Board and a partner in
the Sector Skills Council for the construction industry
in England, Scotland and Wales”. A social enterprise,
devoted to building competitive advantage for the
construction industry and the people who work in it” We have a clear focus — to work
to ensure that the construction industry has the right skills, in the right place, at
the right time. The Strategic Partnerships Team is the department of CITB that works
closely with clients, developers and contractors and is conversant in the development
and implementation of Employment and Skills Strategies and Employment and Skills
Plans (ESPs). CITB (in partnership with CITB-Northern Ireland) covers the whole of
the UK and can provide support to clients, developers and contractors in how best
to utilise this guide in conjunction with existing good practice.

CITB facilitates and supports the contractor-led National Skills Academy for
Construction. The Client-Based Approach is a product of the Academy and presents an
industry solution to embedding employment, skills and Apprenticeships into the
procurement of construction works.

CITB is uniquely positioned to improve the skills base and productivity of the UK
construction industry. Through its Construction Skills Network, CITB provides the
authoritative picture of the skills requirements to support the construction industry
moving forward. It also aims to inform Governments at national and local levels,
planning to meet future employment and skills requirements, by providing sector
intelligence based upon robust data and analysing capacity, productivity and skills. In
its role as an Industry Training Board, CITB uses this evidence to develop sector-
specific solutions to meet emerging and identified needs.

CITB, through its Strategic Partnerships Team, offers a Gap Analysis for any client
identifying how it should utilise this guidance to maximise employment and skills
outputs from its procurement strategy.


mailto:NSAfC@citb.co.uk

CITB has an electronic Management Information System which can capture details
from agreed ESPs and compare proposed outcomes against other projects of a similar
value and duration. This also assists in ensuring an appropriate employment and skills
value return rate from proposed projects.

Over 400 National Skills Academy for Construction projects have already been
supported across Great Britain and the Strategy Team is working with clients to embed
employment and skills into their strategies, to develop ESPs and to engage with their
supply chains. CITB is working with a number of Scottish clients, who have seen the
benefits of this approach, via its implementation.

Further guidance is also available in “Buying for Good: Housing Associations, Social
Firms and Community Benefits in Procurement” produced by Social Firms Scotland and
Grampian Housing Association exploring in particular how housing associations can use
community benefit clauses to encourage social firms and social enterprises.

This guide provides information to procuring public bodies on how to incorporate
employment, skills and training requirements into the planning and procurement of
construction projects, and explains how this can be evaluated and used as an incentive
throughout each individual project.

This guide includes:

e (Good practice information on the use of an Employment and Skills Strategy and
the development of an ESP;

e Legal, policy and process advice on procurement of contracts;

e Template benchmarks relating to a range of employment and skills areas;
Guidance as to the inclusion of supply chain diversity;

e Advice on early contractor procurement, reengineering the supply chain under
long-term contracts, inclusion of Small and Medium Enterprises (SMES)

e Appendices, including: a template ESP; a summary of the employment and skills
areas and potential issues surrounding them; template procurement and contract
clauses; and an Employment and Skills Strategy.

Increasingly, public contracts are expected to achieve wider social, economic and
environmental benefits. While the focus of this document is on employment and skills, a
range of support is also available to promote opportunities for SMEs and social
enterprises (including social firms and supported businesses) through innovation in the
supply chain. In Scotland much of this support is provided through Scottish Government
funded programmes.

If a client follows this guidance as an end to end process to embed the employment
and skills requirements into its strategies, procurement and implementation, it may be
possible for the client to apply for National Skills Academy for Construction status
across the portfolio of projects in relation to which this guidance has been used. In
order to receive National Skills Academy for Construction accreditation and permission
to use the brand, a successful submission must be made to the National Construction
Skills Academy Group (NCSAG) (the established body of contractor and client
representatives from across the construction industry which form the core part of the
CITB governance structure) with supporting evidence that the Client-Based Approach
has been implemented. CITB's Strategic Partnerships Team can provide further details
about the application process.



High on the agenda for all public sector clients is the provision of employment and skills
opportunities for local residents. As this guidance explains, public sector clients are
prohibited in an EU procurement process from requiring contractors to offer local
opportunities in tender documents or contract conditions. However, following contract
award, clients can carry out supply chain collaboration exercises with contractors
either before start on site (using Early Contractor Procurement) or over the duration
of a contract (by re-engineering Long-term Contracts) in order to influence the
contractor's use of a local supply chain. This is discussed further in Sections 6 and 7.

CITB has also developed

» Client Based Approach for use by contractors and developers

* Client Based Approach guidance for procurement in Wales and England

* Client Based Approach for use by clients through planning and development

» Early Contractor Procurement & Re-engineering long term contracts — an
effective model for improved employment and skills outputs combined with
savings and efficiencies



This good practice information covers the initial development of an Employment and
Skills Strategy and an ESP, and gauging the potential impact on jobs and training. It
involves a review of key delivery issues, provision of site-based facilities and personnel
responsible for delivery.

The Employment and Skills Strategy should be created by the client prior to the start of
the procurement or planning process. Where used in procurement, the Employment
and Skills Strategy should contain the client's requirements for the proposed contract
or framework of contracts. This should then become a tender document to which
tenderers will need to respond.

The client should include in its Employment and Skills Strategy a template ESP (see
Appendix C) with the "Summary" column on the far right populated with the client's
minimum benchmarks to be met by the contractor over the duration of the contract or
framework. As part of its tender return, each tendering contractor should complete the
remainder of the ESP, showing when the minimum requirements will be achieved
and/or exceeded on a month-by-month basis.

The tenderers should also create a Method Statement setting out in detail how the
outcomes in the ESP will be implemented on site. This provides the client with
transparency as to how and when the outcomes will be achieved.

There are two methods by which a client can seek to implement this approach — the
'Evaluation’ and the 'Confirmation of Commitments' approaches (see section 5.2.4,
below).

The Employment and Skills Strategy sets out the process by which the client ensures
that employment and skills opportunities are integrated within construction projects.
The strategy should cover the following areas: objectives and priorities; employment
and skills areas; benchmarks; implementation; roles and responsibilities; monitoring;
reporting and review.

A workbook has been included at Appendix F, highlighting a number of considerations
to be taken into account by a client when developing its Employment and Skills
Strategy.

The flow diagram at Figure 1A at the end of Section 4 outlines the implementation of
the Employment and Skills Strategy through a Client’s procurement of a project with a
value exceeding the EU Thresholds (see section 5.1.3). It is based on the steps
included in the Scottish Government's Procurement Journey.

The flow diagram at Figure 1B outlines implementation through procurement of a
project exceeding the Procurement Reform Act thresholds for Regulated Procurements
(see section 1).

Figure 2 links the procurement process to the appendices forming part of this guidance.



Further support can be sought from the Employability Learning Network, a cross-
Government initiative supporting local employability partnerships and wider partners to
improve the way employability is delivered throughout Scotland.

4.2 Overview of the Employment and Skills Benchmarks

The benchmarks provide target outputs against seven key employment and skills
areas. These areas cover Apprenticeships, support for schools and colleges, skills
development for the existing workforce and entry into employment. Please see
Appendix A for details of these employment and skills areas.

The benchmarks are the cornerstone of the Client-Based Approach and have been
ratified by NCSAG. Benchmarks led and approved by the construction industry provide
confidence to clients that their requirements are reasonable, relevant, proportionate
and achievable.

The benchmarks have been developed to reflect the ability of various categories of
construction projects to support employment and skills development. The categories
are set out in Section 4.3 on the following page and covers both new build construction
and repairs and maintenance.

The size of the project is taken into account by the value bandings. For construction
projects these range from £1 million to £100 million in terms of overall construction
spend over the life of the project. In the case of repairs and maintenance projects, the
value bands are based on annual spend.

CITB is able to develop bespoke benchmarks for projects that exceed these
values or are of a particular specialist nature.

A range of factors have been taken into account when developing the benchmarks.
These include the typical labour content of the work type, the nature of the workforce in
terms of skills and trade categories, the availability of Apprenticeship frameworks within
the sector, and typical project durations. This work has been based on the experience
gained by CITB from employment and skills implementation on a range of construction
projects and draws extensively on the work of the National Skills Academy for
Construction in this area.

The benchmarks have been set at a level that reflects the possibility that contractors
and their supply chain may be involved on numerous projects requiring employment
and skills targets. It is recognised that there must be a balance struck between creating
opportunities for people to develop skills and the capacity of the industry to
accommodate skills development within challenging project environments.

It is also recognised that many contractors, clients and their advisers already have the
ability to deliver employment and skills programmes on construction projects, whereas
others will need to develop the appropriate procedures and methods for
implementation.

The benchmark figures will be reviewed by CITB on a regular basis as additional
performance information becomes available on implementing the Client-Based
Approach. This will enable the figures to be refined to reflect the capability of
contractors and clients as they become more familiar with implementing Employment
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and Skills Strategies.

It may be the case that following contract award, the scope of the works is varied, so
that the contract sum and the number of personnel required are substantially increased
or decreased. We have included flexibility in the template contract clauses for the
benchmarks in the ESP and the key performance indicators to be proportionately
amended by agreement. Please see Section 5.2.6 for further details.
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Benchmarks have been developed for the following thirteen categories of construction
projects and four maintenance sectors.

Construction projects:

Residential - public and private sector housing

Retail, sports, leisure, entertainment - theatres, restaurants, public swimming
baths, works and buildings such as sports grounds, stadiums and
racecourses etc.

Highways and roads

Infrastructure (excluding highways) - water, sewerage, electricity, gas,
communications, air transport, railways and harbours

Factories and warehouses (including garages)

Education - schools, colleges and universities

Health - hospitals including medical schools, clinics and welfare centres
Offices and commercial

Regeneration — new build involving existing communities
Refurbishment/Decent Homes

Water supply and waste disposal

Off-site structures

Judicial — Courts, young offenders institutes and prisons

Maintenance projects:

Housing repairs and maintenance

Non-housing repairs and maintenance

Highways

e Structural maintenance

e Routine cyclical maintenance

e Routine Structures

Courts, young offenders' institutes and prisons’ refurbishment

A template ESP should be created by the client and included within its tender
documents with only the "Summary" column filled in. This sets out the client's expected
output figures for each of the employment and skills areas for the duration of the
project. The tendering contractors should populate the remaining boxes in their ESP as
part of their tender response, indicating when the client's benchmarks will be worked
towards on a month-by-month basis.

It is recognised that the implementation of the ESP can be complex and that it will need
management input from the client, contractors and their supply chains.

The successful implementation of an ESP will require the following:

Development of the contractor's Method Statement for implementation of the
ESP

Guidance on delivery issues

Review of sub-contract order details

Monitoring and support from the client including the provision of standard form
documents

12



4.4.1 Development of the Contractor’s Method Statement

A Method Statement for the implementation of the ESP will be a requirement of the
tender process.

Prior to entering into a project contract or framework agreement, the contractor should
be required to produce a detailed Method Statement setting out how each of the areas
in the ESP will be achieved. When using a framework agreement, a project-specific
Method Statement should be produced for each individual project, which will be derived
from a generic Method Statement developed for the entire framework programme.

Some contracts, such as PPC2000, have a pre-commencement phase built into their
programme. These are referred to as "two-stage" contracts and enable the contractor
to create a more detailed Method Statement during the pre-commencement phase.
This is discussed in more detail in Section 6.

4.4.2 Client Support with Delivery Issues

Delivery of the ESP may require collaboration between a large number of agencies and
organisations. The client may be in a position to assist with identifying suitable delivery
partners. CITB may also be able to support contractors and their supply chain partners
with delivery matters. This support can be identified through a gap analysis report
prepared by CITB to meet the specific needs of a client and its developers and
contractors. A range of Government funded support relating to the third sector is
available on the Scottish Government website.

4.4.3 Review of Sub-Contractor Order Details

Supply chain partners working towards the implementation of an ESP on a project or
framework should be involved with the development of the ESP at the earliest
opportunity. An appendix in the sub-contract order should set out the level of
involvement which will be required from the supply chain partners. This should also be
reviewed by the contractor with their supply chain partners during any pre-
commencement meeting. Please see Section 6 for further information on engaging the
supply chain.

4.4.4 Monitoring and Support from the Client

The contractor's ESP should set out, on a monthly basis, the anticipated outputs
against each of the employment and skills areas.

Please see Appendix C for a template ESP. This document can be used as the main
monitoring tool for both the main contractor and the client to review progress. An
updated ESP together with a qualitative report could be requested to be completed on
a monthly basis. The client should acknowledge the amount of work and effort that will
have been given by the contractor and its supply chain in the successful delivery of a
challenging ESP.
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CITB has developed a Management Information System, the "Skills Plans and
Outcomes of the National Skills Academy” (SPONSA) that allows tracking of those
critical key performance indicators on a real time basis. It is recommended that clients
review the working of the SPONSA system as it provides many benefits including best
practice sharing and benchmarking against other clients and projects. The use of
SPONSA is not a pre-requisite to the implementation of the Client-Based Approach,
but it is sanctioned by NCSAG and is highly recommended to ensure that key
performance information can be captured. As part of the approval process, clients are
asked to show how the quantitative data captured can be shared with CITB if
alternative tools are being utilised.

4.5 Site-Based Facilities and Setting up a Skills Centre

Some site-based facilities will be required for implementing an ESP. These could be
used for accommodating school visits, on-site assessment inductions, skills audits, etc.
On small and medium-sized projects an existing meeting room could potentially be
used.

A dedicated Skills Centre could be appropriate for large projects of, say, over £25
million. This could be a site cabin fitted out with tables and chairs, a white board and
computer. Establishing facilities on site, such as a Skills Centre, is not a requirement
for the Client-Based Approach, but this should be considered according to the
requirements of the individual projects.

4.6 Personnel Responsible for Delivery

The contractor's Method Statement will set out how it intends to manage the
implementation of the ESP. On small and medium-sized projects this could be the
responsibility of the site manager with head-office support. Some contractors may have
their own personnel who have responsibility within the company for coordinating and
facilitating training and school engagement activities.

For larger projects or framework programmes of over £50 million there could be a case
for having a dedicated Project Skills Coordinator. Their role would be to coordinate and
facilitate the range of employment and skills areas. This would involve liaising with the
site team, trade contractors, schools, colleges and training agencies. The cost for this
post could be shared between the client and the contractor. Regardless, there is a
recommendation that the client would wish to see provision for a dedicated resource
costed in any submissions. This will ensure that there is a greater chance of the ESP
outcomes being achieved.

As contractors become more practiced at delivering ESPs, it is likely that they will
increasingly employ specialist staff to assist with this requirement.

4.7 Costing Employment and Skills Requirements

The delivery of an ESP does have certain costs associated with it. However, best
practice demonstrated on National Skills Academy for Construction projects shows that
whilst costs as a proportion of construction value can be relatively small, that figure can
be considerable. It is vital therefore that the client and tendering contractors understand
how the funding of these outcomes will be sourced, recognising that the supply chain
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needs to co-fund interventions.
NB: Wage costs of Apprentices can often be significantly off-set against the

productivity of the Apprentices together with grants from CITB which may be drawn
down by the company employing them (conditions apply).

Useful links

Procurement Journey

WWW.procurementjourney.scot/

EU procurement thresholds
http://www.scotland.gov.uk/topics/government/procurement/
policy/10613

Employability in Scotland

www.emplovyabilityinscotland.com/

Enterprising Third Sector Organisations
www.scotland.gov.uk/topics/people/15300/enterprising- organisation
Ready for Business

www.readyforbusiness.org

Skills Development Scotland

www.sKillsdevelopmentscotland.co.uk
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Figure 1A - Implementation of the Employment and Skills Strategy for
the procurement of a project with a value over the Public Contracts
(Scotland) Regulations 2015 thresholds

I |
Procurement of scheme Procurement of works
via development agreement via building contract
with land disposal and works

Finalise procurement strategy

|
Submit Contract Notice

Issue ESPD (Scotland) and finalise short-list

|
Issue invitation to tender including Employment

and Skills Strategy and template ESP

|
[Undertake dialogue: for competitive dialogue procedure

only / negotiation: for nlegotiated procedure only]

Evaluation Option: Evaluate tender (including
employment alnd skills elements

Confirmations of Commitments Option: Evaluate tenders
(incl. employment and skills elements)

Mandatory Standstill procedure

Award and implement contract

|
[Finalise ESP and Method Statement: under two- stage contract only]
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Figure 1B - Implementation of an Employment and Skills Strategy for
the procurement of a '‘Regulated Procurement’ under the Procurement
Reform (Scotland) Act 2014

Adoption of an Employment and Skills
Strategy by the client

Identification of how or when the Employment and Skills
Strategy will be implemented by the client through
a procurement process

Procurement of works via a building contract
or development agreement

Advertise in Public Contracts Website

Procure in accordance with internal procedures and
principles of transparency and equal treatment

Award, advertise and implement contract

Project review(s)

In each case (1A &1B), adoption of the Employment and Skills Strategy by the client may
already form part of the client’s annual procurement strategy required pursuant to the

Procurement Reform Act.
The Programme/project reviews may feed into the client’s annual report on its procurement

strategy required pursuant to the Procurement Reform Act.
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5.0 Legal, Policy and Process Advice for the Procurement of
Contracts

5.1 Legal and Policy Issues

5.1.1 Introduction

Each year, Scottish clients spend large sums on works, goods and services that are
essential to the delivery of clients in local communities. In procuring such works, goods
and services, clients have an opportunity and in some instances are required to consider
how they can act to improve the economic, social and environmental well-being of the
area they operate in. A client may therefore consider and implement a range of initiatives
that would promote skills, training, apprenticeships and employment.

Following changes to the EU procurement regime “social criteria” can be used by clients
to evaluate the bids of tenderers, provided they are linked to the subject matter of the
contract, they comply with EU law, evaluate the ‘most economically advantageous
tender’ and do not discriminate or favour certain contractors. Following the introduction
of the Procurement Reform Act, clients must, in certain cases, comply with the
sustainable procurement duty and prescriptive rules on the use of community benefit
requirements.

5.1.2 Legal Obligations for Procuring Clients- the Procurement
Reform Act

In terms of legal obligations, the procurement framework in Scotland operates on a
number of levels. On a European level, the general principles of EU law apply to clients,
whilst more specific procurement rules are implemented at a national level (i.e. the Local
Government Acts and the PC(S)R 2015 (explained below at 5.1.3)).

Clients in Scotland are also required to adhere to the Procurement Reform Act. This act
requires clients with an estimated annual procurement spend above £5m to prepare an
annual Procurement Strategy which must include a statement on the intended uses of
‘community benefit requirements’. Community benefit requirements are defined by the
Procurement Reform Act as including ‘training and recruitment’ and so the Client-Based
Approach can aid in satisfying this requirement. These are commonly referred to as
‘community benefits’. Clients are also required to comply with the sustainable
procurement duty — specifically to consider how a Regulated Procurement can improve
the economic, social and environmental wellbeing of the area, facilitate the involvement
of SMEs and third sector organisations and supported business and promote innovation.
Clients are further required to consider including community benefit requirements in
certain major contracts (currently with a value above £4m).

Where the value of works, services or supplies contracts are deemed to be Regulated
Procurements for the purpose of the Procurement Reform Act, (works contracts with a
value exceeding £2m (net of VAT), or other public contracts with a value of £50,000 (net
of VAT), figures correct as of April 2016; clients must adhere to the provisions of the
Procurement Reform Act and the Procurement Reform (Scotland) Regulations 2016,
including publication of Contract Notices and award notices on the Public Contracts
Website (s.22 and s.23) (explained in greater detail in the sections below). Please see
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the flow diagram in Figure 1B of Section 4, which sets out the implementation of an
Employment and Skills Strategy when procuring a project where the Procurement
Reform Act applies.

Failure to comply with the rules in the Procurement Reform Act and implementing
regulations can result in a client being subject to challenge by an aggrieved tenderer. In
some circumstances a contract entered into by a client in breach of the Procurement
Reform Act can be set aside and declared ‘ineffective’ or a Court could order a
contracting authority to amend a document in the procurement process or award
damages.

Clients are also responsible for formulating their own internal procurement rules and
policies within the framework of legislation, guidance or directions issued by the Scottish
Government. Local authorities must also make and adhere to their own Standing Orders,
providing for competition across their procurement needs. Within this large body of legal
rules, there are a number of important legal constraints governing procurement practices.

5.1.3 EU Procurement Legislation

The main EU legislation on Public Procurement is Directive 2014/24/EU (the Directive).
In particular, clients subject to the EU Directive 2014/24/EU must comply with the
provisions of that Directive (implemented into national law via PC(S)R 2015) when
procuring Public Works, Services and Supplies contracts that exceed certain defined
financial thresholds (currently £4,104,394 net of VAT for works contracts and £164,176
net of VAT for services and supplies contracts or £106,047 for central government
bodies)) (all as updated 1 January 2016). Up to date thresholds are set out on the
Scottish Government website.

Even where the value of works, services or supplies contracts do not exceed the
PC(S)R 2015 financial thresholds, clients should still adhere to the EU Treaty principles
of transparency, equal treatment and non-discrimination, and their own internal
procurement procedures. Where the value of works, services or supplies are deemed
to be a Regulated Procurement for the purposes of the Procurement Reform Act, the
relevant provisions of the Procurement Reform Act should be followed (see above and
below for more detalil).

The EU Directive and PC(S)R 2015 set out detailed and complex rules which govern a
client’'s procurement process. Failure to comply with such rules can result in a client
being subject to challenge by an aggrieved tenderer. In some circumstances a contract
entered into by a client in breach of the PC(S)R 2015 can be set aside and declared
‘ineffective’ or a Court could order a contracting authority to amend a document in the
procurement process or award damages.

PC(S)R 2015 allows clients to pursue "secondary" policies via procurement procedures
(the primary policy in an EU-compliant process being to open up the common market
and to subject the particular contract to an EU-wide competition) and PC(S)R 2015
provides flexibility to consider wider requirements (in terms of the protection of the
environment, employment of the long-term unemployed and other training and skills
initiatives) at all stages of a procurement: from the advertisement of the contract in the
Official Journal of the European Union (OJEU) to the operation of the contract with the
selected contractor
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Given this flexibility, clients are perfectly positioned to use their procurement processes
to implement employment and skills initiatives and to require contractors to add value to
their contract by promoting social and economic goals alongside the physical delivery of
the construction works or similar

Please see Section 6 for further information on early contractor procurement and
Section 7 regarding long-term contracts. CITB has also developed separate guidance
which provides a detailed analysis of each of these processes.

20



This part of the guide covers the incorporation of skills and employment requirements
into a procurement process: from the pre-procurement planning to the initial OJEU
/contract notification process through to implementation on site. It covers both one-off
project procurement and also the procurement of framework contractors.

Please note that an EU compliant procedure is only required for works procurements
exceeding £4,104,394 (net of VAT) services and supplies, procurements exceeding
£164,176 (net of VAT) or £106,047 (net of VAT) for those bodies listed in Schedule 1 of
the PC(S)R 2015 (updated 1 January 2016). Up to date thresholds can be found on the
Scottish Government website. A Procurement Reform Act compliant procedure is
required for Regulated Procurements which are works contracts with a value exceeding
£2m (net of VAT) or other public contracts with a value exceeding £50,000 (net of VAT)
(values current at 18 April 2016).

For above EU threshold procurements, the PC(S)R 2015 now specifically allows
clients to consult the market before publishing a Contract Notice in the Official Journal
of the European Union (OJEU).

Clients who are required to produce an annual Procurement Strategy pursuant to the
Procurement Reform Act should first undertake relevant and proportionate
consultation to gain a better understanding of the needs of its area, according to the
mandatory guidance which accompanies the Procurement Reform Act. Remember a
client’s annual Procurement Strategy should include how it intends to comply with the
sustainable procurement duty and its policy on the use of community benefit
requirements (among others). Stakeholder consultation is also suggested prior to
identifying appropriate community benefit requirements for specific major contracts,
(for which a client must consider including community benefit requirements in
accordance with the Procurement Reform Act).

This pre-procurement planning, strategy and/or market consultation should be used to
confirm that the project or framework of prospective projects is suitable for the
Employment and Skills Strategy. Virtually all construction projects and frameworks
have the potential for employment, skills development and training, including
apprenticeships. Guidance on levels of potential employment and skills outputs is
contained in Appendix C — Benchmarks. Clients should ensure that any requirements
for levels of training, numbers of apprenticeships etc. are proportionate to the primary
aim of the contract and this must be assessed on an individual project basis.

At this stage, the client also needs to decide which procurement procedure is to be
used. For above EU threshold procurements the procedures are Open, Restricted,
the Competitive Procedure with Negotiation, the Competitive Dialogue or the
Innovation Partnership Procedure. The Competitive Procedure with Negotiation and
the Competitive Dialogue Procedure are only available in the limited circumstances set
out in PC(S)R 2015 and it is generally expected that clients will first seek to use either
the Open or the Restricted procedures, as discussed below.
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For above EU threshold procurements, under the PC(S)R 2015, clients can issue a
Prior Information Notice (a PIN) in the OJEU in order to call for competition, rather
than using an OJEU notice, if they are adopting a Restricted Procedure or a
Competitive Procedure with Negotiation. A client may also issue a PIN in the OJEU
prior to a Contract Notice, in order to indicate the essential details of its future
procurement plans.

A PIN may be used to shorten the timescales for the Open Procedure, the Restricted
Procedure and Competitive Procedure with Negotiation, where it is issued at least 35
days before and not more than 12 months in advance of a Contract Notice. In this
case, the PIN must include the information that would be included in the Contract
Notice, where available, such as the ESP requirements. A PIN is not mandatory,
unless it is being used to shorten timescales, and nor will it commit the client to
carrying out the contracts identified.

Otherwise, the next stage of an above EU threshold procurement (whether using the
Open, Restricted, Competitive Procedure with Negotiation, the Competitive Dialogue
or the Innovation Partnership Procedure) is usually the completion and submission of
a Cont